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IN THE MATTER OF THE APPLICATION OF
UNS GAS, INC. FOR THE ESTABLISHMENT
OF JUST AND REASONABLE RATES AND
CHARGES DESIGNED TO REALIZE A
REASONABLE RATE OF RETURN ON THE
FAIR VALUE OF THE PROPERTIES OF UNS
GAS, INC. DEVOTED TO ITS OPERATIONS
THROUGHOUT THE STATE OF ARIZONA
CORPORATION COMMISSIONON.
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14 DOCKET NO. G-04204A-05-0831
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18
STAFF'S EXCEPTIONS

19 I. In t ro d u c t io n

20

21

S ta ff tile s  the  following ve ry limite d e xce ptions  to As s is ta nt Chie f Adminis tra tive  La w J udge

Node 's  Re comme nde d Opinion a nd Orde r ("ROO") in this  ca s e . S ta ff would like  to s ta rt by

complime nting J udge  Node s  on wha t S ta ff finds  to be  a  we ll-re a s one d a nd we ll-ba la nce d ROO in this22

23 case. With the few minor exceptions noted below, Staff urges the Commission to adopt the ROO in

24 its  e ntire ty.

25 II. Dis cus s ion

26 A. Legal Expenses Related to the El Paso FERC Rate Case.

27 At page 20 of the ROO, the Company is allowed $400,000.00 per year for legal expenses

related to the El Paso FERC rate case. Staff agrees with Judge Nodes that the $400,000.00 appears28
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to be  supporte d by informa tion in the  re cord ba se d upon UNSG's  a ctua ls  for the  ye a rs  2004, 2005

a nd 2006, a nd UNS G's  proje ctions  for 2007. S ta ff would ca ution a ga ins t re lying he a vily upon

UNSG's  2006 leve l of cos ts , which was  not pre sented in rebutta l and was  not audited. Because  the

El Pa so ca se  wa s  se ttle d la te  in 2006, it is  like ly tha t the  $425,540 a mount lis te d by UNSG witne ss

Dukes  in his  rebutta l a lso includes  subs tantia l lega l cos t re la ted to tha t FERC proceeding. The  2005

te s t ye a r a mount of $488,380.00 wa s  re vie we d in de ta il by S ta ff (and by RUCO) a nd both pa rtie s

7 identified $311,000.00 of tha t te s t yea r amount to be  re la ted to se ttlement discuss ions  for the  E1 Paso

8 Na tura l Ga s  ra te  ca se  a t FERC! S ta ff vie we d the  $311,000.00 a s  a  non-re curring e xpe nse  s ince  the

9 E1 Paso case  se ttled nea r the  end of 2006, and the re fore  removed this  amount, leaving an a llowance

10 of $177,329 for lega l expense  in the  te s t yea r.

S ta ff is  a ls o conce rne d tha t the  propos e d de cis ion a t pa ge  20, line  13 ("its  proje cte d le ga l

12 e xpe ns e s  for 2007 a re  $425,208, citing Ex. A-14 a t 9) a ppe a rs  to ha ve  give n e qua l we ight to the

13 una udite d, a nnua lize d infonna tion on UNS G le ga l e xpe nse  ba se d on pa rtia l ye a r 2007 infonna tion

14 (only two of 12 months ) tha t wa s  e ve n he a vily ca ve a tte d whe n it wa s  pre se nte d for the  firs t time  by

11

15

16

UNSG witness  Dukes  in his  ra j binder te s timony. Page  9, lines  6-10, of Mr. Dukes ' re joinder s ta tes  a s

follows concerning this  :

17

18

The  Compa ny provide d the  le ga l e xpe ns e s  for 2006 of $425,541 a s
support for the  two-yea r ave raged. It a lso provided informa tion tha t the
Company had incurred $70,868 in lega l expense  a t the  end of February
2007, which would annua lize  to $425,208. I recognize  tha t annua lizing
two months  of da ta  for 2007 is  not ne ce ssa rily a  re lia ble  indica tor, but
it is  indica tive  of the  Compa ny's  pos ition tha t re curring le ga l e xpe nse s
will be  in the  $400,00 range  for the  foreseeable  future .

19

2 0

2 1

22

Sta ff submits  tha t it was  inappropria te  to have  placed any we ight on a  two-months  annua lized figure

for e s tima ted 2007 which was  pre sented for the  firs t time  in UNSG's  re joinde r te s timony, and which

23 wa s  e ve n e xplicitly re cognize d by the  pre se nting witne ss  to be  "not ne ce ssa rily a  re lia ble  indica tor."

24 From the  discuss ion on page  20 of the  proposed decis ion, unfortuna te ly it appea rs  tha t the  ALJ  gave

25 e qua l we ight to this  highly que s tiona ble  a nnua liza tion tha t wa s  a tte mpte d by Mr. Duke s  of only two

26 months  informa tion into a  2007 full ye a r a mount, a s  support for a llowing UNS G $400,000 pe r ye a r

27 a s  a  norma l leve l of lega l expense . S ta ff submits  tha t placing any we ight, much le ss  equa l we ight, on

28
1 See Ex. s-23 (smith Direct), p. 30.
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the  two months  a nnua liza tion of e s tima te d 2007 pre s e nte d by UNS G in its  re joinde r te s timony is

de finite ly not a  re liable  indica tor by any means , and re liance  on such infonna tion in se tting the  ALJ 's

recommended $400,000 annual a llowance constitutes an error.

S ta ff a gre e s  with the  Compa ny (Duke s  re butta l pa ge  17) tha t "The  Compa ny a lwa ys  incurs

legal expenses each year as  a  part of doing business. The objective  should be  to se t legal expenses a t

a  jus t a nd re a s ona ble  le ve l tha t is  re fle ctive  of how much is  like ly to be  incurre d a nnua lly. S o,

customers do not pay more  than they should and the  shareholders  recover the ir cost."

S ta ff does  not view the  2005 amount of $488,380 or the  2006 amount of $425,540 a s  be ing

re pre s e nta tive  of nonna , ongoing le ve ls  of le ga l e xpe ns e  for UNS G be ca us e  in both the s e  ye a rs

UNSG spent heavily on lega l expense  for the  El Paso ra te  case  before  FERC. As noted above , for the

2005 te s t yea r a lone , approxima te ly $311,000 of the  $488,380 tota l was  for the  El Paso FERC case ,

which se ttled. S ta ff is  the re fore  concerned tha t us ing the  abnormally high years  of 2005 and 2006 as

the  ba s is  for de te nnining a  "norma l" a mount would a lmos t a ssure dly produce  a n a mount tha t is  too

high. Aga in, the  obje ctive  is  not to give  UNS G a  bla nk che ck for le ga l e xpe ns e , but is  to s e t le ga l

expenses  a t a  jus t and reasonable  leve l tha t is  re flective  of how much is  like ly to be  incurred annua lly.

16 Sta ff has  a lso been participa ting in the  EL Paso ra te  case  a t FERC and recognizes  tha t under

17 the  recently approved ra te  case  se ttlement agreement, El Paso will be  filing its  next ra te  case  a t FERC

18 a t the  e nd of June  2008, which is  e ight months  from now. S ta ff a lso re cognize s  tha t the  s e ttle me nt

19 a gre e me nt a pprove d by FERC for the  El Pa so ca se  ha s  re sulte d in de fe rring a  numbe r of s ignifica nt

20 is s ue s  to  th is  upcoming El P a s o ra te  ca s e . S ta ff thus  re cognize s  tha t UNS G will like ly incur

21 a dditiona l e xpe nse  for pa rticipa ting in the  ne xt El P a so ra te  ca se  be fore  FERC, which is  curre ntly

22 sche dule d to be  file d in June  2008. Howe ve r, this  re cognition mus t be  te mpe re d a ga ins t the  re a lity

23 tha t El P a s o FERC ca s e s  ha ve  not be e n a nnua lly occurring e ve nts . Thus , S ta ff be lie ve s  tha t the

24 Colnpa ny's  le ga l e xpe ns e  mus t be  a djus te d to a  norma l, ongoing le ve l. The  a llowa nce  s hould

25 the re fore  recognize  tha t UNSG does  not need to incur la rge  amounts  of lega l expenses  for El Paso

26  p ipe line cases be fore  FERC annua lly.

27 0 ..

28
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1 Afte r reviewing the  proposed decis ion and the  recent deve lopments  in the  El Paso case , and

2 the  current anticipa tion tha t E1 Paso will file  its  next ra te  ca se  a t FERC in June  2008, which ca se  will

3 include  significant issues deferred into tha t case  from the  last EL Paso case , S ta ff now recognizes  tha t

4 a  nomina l a mount le s s  tha n the  $400,000 pe r ye a r re comme nde d by the  AL] but highe r tha n the

5 $177,329 amount remaining in the  2005 tes t year a fte r S ta ff"s  recommended adjustment would be tte r

6 provide  for a  norma l le ve l of re cuning le ga l e xpe ns e . In de te nnining the  a ppropria te  norma lize d

7 leve l for such lega l expenses , S ta ff a lso be lieves  it is  important to recognize  tha t such expenses  a re , to

8 at least some extent, discre tionary with Company management.

9 The  ra te  ca se  e xpe nse  for UNS G in the  curre nt ca se  is  be ing norma lize d ove r a  thre e -ye a r

10 pe riod. S ta ff be lie ve s  tha t a  tota l a llowa nce  of $1 million for UNS G's  le ga l e xpe ns e , norma lize d

l l ove r thre e  ye a rs , would  be  more  tha n s ufficie nt to  provide  for norma l a nnua lly re cuning a nd

12 a ppropria te  le ga l e xpe nse . This  would provide  for a n a nnua l a llowa nce  of $333,400 pe r ye a r. The

13 $333,400 annua l a llowance  recognizes  tha t UNSG's  2005 and 2006 lega l expenses  were  abnormally

14 high due  to the  e xpe ns e  re la te d to El P a s o FERC proce e ding tha t wa s  s e ttle d la te  in 2006. S ta ff

15 would a lso place  no re liance  upon the  unre liable  2007 annua lized amount, which was  ba sed on only

16 two months , a nd which UNS G submitte d for the  firs t time  in its  re joinde r te s timony.

For the  reasons  described above , S ta ff recommends tha t the  $400,000 a llowance  for annua lly

18 re curring, norma l le ga l e xpe ns e  conta ine d in the  propos e d de cis ion ina ppropria te ly re lie d upon a

19 highly que s tiona ble  a nnua lize d e s tima te  for 2007, a s  we ll a s  2005 a nd 2006 le ga l e xpe ns e s  tha t

20 conta ine d s ubs ta ntia l nonre curring a mounts  a nd we re  thus  a bnorma lly h igh. S ta ff the re fore

21 recommends tha t the  $400,000 a llowance  in the  proposed decis ion be  revised downward to $333,400

22 in orde r to re cognize  tha t UNS G ha s  incurre d a nd would be  like ly to incur some  s ignifica nt but not

23 annua lly recuning lega l expense  re la ted to UNSG's  pa rticipa tion in pipe line  ca se s  be fore  FERC, a s

24 we ll a s  othe r re runing le ga l e xpe nse .

1 7

25 B. American  Gas  As s oc ia tion  ("AGA") Dues .

26 At pa ge  20 of the  ROO, only $1,523.00 of AGA due s  wa s  re move d ba s e d on RUCO's

27 recommenda tion, which the  Company accepted. This  removed only 1.54% for marke ting and 2. 10%

28 for lobbying. In contra s t, S ta ff re comme nde d the  re mova l of 40% of AGA due s  ba s e d on two

4
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NARUC s pons ore d a udits  of AGA e xpe nditure s  a nd a  de cis ion by the  Florida  P ublic  S e rvice

Commiss ion which dis a llowe d 40% of AGA due s . Specifica lly, S ta ff proposed to reduce  te s t yea r

e xpe ns e  by $26,868.00.' As  a lre a dy indica te d this  a djus tme nt re move d 40 % of UNS  Ga s ' 2005

4 AGA due s  which tota le d $41.854.00

The  ALJ s ta ted tha t "we  expect UNS in its  next ra te  case  to provide  more  de ta iled support for

6 a llowa nce  of AGA due s  a nd how the  AGA's  a ctivitie s  be ne fit the  Compa ny's  cus tome rs  a s ide  from

ma rke ting a nd lobbying e fforts ." S ta ff supports  this  re comme nda tion but be lie ve s  tha t it should be

a dopte d in a ddition to S ta ffs  re comme nde d 40% AGA due s  dis a llowa nce , not in pla ce  of S ta ffs

recommended disa llowance

S ta ff Witne s s  Ra lph S mith te s tifie d tha t a s  a  re s ult of the  S outhwe s t Ga s  de cis ion the

Company was  a lready on notice  of the  in fonna tiona l expected by the  Commiss ion in the  future  with

respect to association dues

1

2

I a lso note  the  cle a r dire ctive  from the  Commiss ion a t pa ge  14 of tha t

should provide  a  cle a re r picture  of AGA functions  a nd how the  AGA's
a ctivitie s  provide  s pe cific be ne fits  to  the  Compa ny a nd its  Arizona
ratepayers

orde r [De cis ion 68487] tha t: in its  ne xt ra te  ca se  filing the  Compa ny

20

21 Gas case

22 In the  curre nt ca se , e ve n though a ske d, UNS  Ga s  did not produce d such infonna tion. S ta ff

While  tha t directive  in Decis ion 68487 applied to Southwes t Gas , S ta ff be lieves  tha t it should

17 ha ve  e ffe ctive ly put othe r ga s  dis tribution compa nie s  in the  S ta te  which ha ve  AGA me mbe rships  on

notice  conce rning the  type  of informa tion the  Commiss ion would e xpe ct the m to produce  in a  ra te

ca s e  in orde r to jus tify the  inclus ion of AGA due s  in ra te s . It is  cle a r from UNS G's  dire ct, re butta l

and re joinder te s timony tha t UNSG was aware  of the  Colnmiss ion's  Decis ion 68487 in the  Southwest

23

24

is sue d UNS  Ga s  dis cove ry to obta in such informa tion, a nd UNS  Ga s  s imply did not provide  it. As

illus tra tive  examples , the  Company's  re sponse  to STP 5.62(c) s ta ted: "The  Company did not rece ive

any mate ria ls  from the  AGA specifying wha t pe rcentage  of the ir expenses  is  dedica ted to lobbying

advocacy activitie s . UNS Gas  has  not excluded any portion of dues  pa id to the  AGA during the  te s t

2 8 S e e  Ex. S -23 , S che dule  C-14L
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year." Similarly, the Company's response to STF 5.62(b) stated: "UNS Gas does not maintain any

descriptive material regarding the financial statements, annual budgets or activities of the AGA."

Consequently, Staff does not believe that the Company has not met its burden of proof for

4 including AGA dues in rates.

c .

As the ROO notes, Warm Spirits is a program, funded by customer contributions, that

Warm Spirits Program

7 provides  emergency bill payment a ss is tance  to low-income cus to1ners .4 S ta ff would recommend tha t

8 the  following cla rifica tion be  added to the  discuss ion of this  program a t line  8.

9

10

The Company originally proposed that the Low-Income Weatherization
Program include $21,600 in emergency bill assistance, separately and
in addition to that already available through Warn Spirits. The
$21,600 would have been part of the UNS Gas DSM portfolio and
funded through the DSM adjustor. Staff objected because emergency
bill assistance is not DSM and should not be funded as DSM. Staff
proposed, and the company agreed, that the $21,600 be moved into
Warm Spirits and funded through base rates. We agree that the
$21,600 in additional emergency bill assistance should not be funded
through the DSM adjustor and that this amount should be moved into
Warm Spirits and funded through base rates.

D. Hvpothetical Capital Structure.

12

13

14

15

16 The  Adm inis tra tive  La w J udge  a dopte d UNS  Ga s ' re que s t for a  hypothe tica l ca pita l s tructure

17 compris e d of 50% e quity a nd 50% de bt.5

18 S ta ff Witne s s  P a rce l] p ropos e d  to  us e  the  a c tua l ca p ita l s truc ture  of UNS  G a s ,  which  wa s

19 55 .33% long -te rm  de b t a nd  44 .67% c om m on  e qu ity.

20 e xce e ds  tha t of UniS ource  a nd Tucson Ele ctric P owe r.

2 1 The  a ctua l ca pita l s tructure  of UNS  Ga s  is  ve ry s im ila r to tha t of public ly-tra de d e le c tric  a nd

22 com bina tion ga s -e le c tric  holding com pa nie s . This  is  im porta nt s ince  the  cos t of e quity for UNS  Ga s

23 wa s  e s ta b lis he d  us ing  proxy com pa nie s  with  e quity ra tios  be low 50% on a ve ra ge  - thus  the re  is  a

24 m is -m a tch be twe e n ROE a nd ca pita l s truc ture  if a  hypothe tica l ca pita l s truc ture  is  us e d with S ta ff"s

25 RO E re com m e nda tion .  S ta te d  d iffe re n tly,  the  fina nc ia l ris k of the  proxy group  would  be  le s s  tha n

26 tha t of UNS  Ga s  if a  50% hypothe tica l ca pita l s tructure  we re  to be  use d.

27
4 Roo at p~ 66.

28
5 Roo at t>. 38.

The  a ctua l ca pita l s tructure  of UNS  Ga s

6
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1 Us e  of a  hypothe tica l ca pita l s truc ture  for UNS  Ga s  ha s  the  e ffe c t of inc re a s ing the

2 Company's  implicit cos t of equity by 50 bas is  points .

In addition, UNS Electric did not reques t a  hypothetica l capita l s tructure  and ins tead used an

4 actual capita l s tructure  in their recent ra te  filing which is  pending before  the  Commiss ion.

3

5

6

111. Conclus ion

Staff supports  the ROO that was  is sued on October 15, 2007, with the exception of the limited
7 . .

Issues discussed above.

8 RESPECTFULLY SUBMITTED this  24"" day of October, 2007.
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Ma ure e n A.
Ke ith A. Layton, S ta ff
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16 Origina l and Seventeen (17) copies
of the  foregoing filed this  24th day
of Octobe r 2007 with:17
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona 85007
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Copies  of the foregoing e-mai1ed/
mailed this  24"' day of October
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Michae l W. Pa tten
Roshka  DeWulf & Pa tten PLC
One Arizona  Center
400 East Van Buren Street
Suite  800
Phoenix, Arizona  8500425
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27

Scott S . Wakefie ld
RUCO
1110 West Washington Street
Suite  220
Phoenix, Arizona  8500728
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Raymond S . Heyman
Miche lle  Live ngood
UniSource  Energy Services
One South Church Avenue
Suite  1820
Tucson, Arizona  85701
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Copie s  of the  fore going ma ile d
this  24111 day of October 2007 to:
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Cynthia  Zwick, Exe cutive  Dire ctor
AC AA
2700 North lTd Street, Suite  3040
Phoenix, Arizona  85004
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